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EDITORIAL NOTES. 


The Primary Election Act is commented upon by the press of the 
state, with few exceptions, in a favorable manner. The act was first 
passed in 1903 (P. L. 1903, p. 603), and a number of amendments have 
been added to it since. The general purpose of the act is to give 
greater regularity to the method of making political nominations, and 
it is clearly based upon the proper idea that all citizens belonging to 
any particular party shall have an equal right to express their true 
individual judgment in regard to a candidate before he is put up for 
election on a party ticket. It is supposed to permit all voters of each 
election district, or locality for which the candidates are running, to 
vote upon such candidates. The law has been so hedged about with 
restrictions that the actual ends sought have in some cases been 
restricted to death. In the first place the voter, when he enters the 
polling place, has to designate one political party or another for which 
he expects to vote, and is handed the ticket of that particular party 
only. Perhaps so far there can be no reasonable sbjections made, 
because the voter goes to the polls with the distinct understanding in 
advance that he is to attend a political primary, and should have no 
right to vote in that particular primary for candidates not of his own 
political faith, But then comes in the un-American and tyrannical 
method of compelling a voter, in case he is challenged, to make an oath 
of party allegiance, past and future, before he can deposit his ballot. 
In all sound reason it should be sufficient that the voter asks for the 
ballot of the political party with whom he proposes to affiliate and is 
so recorded, and, if challenged, the Primary Election Board to 
adjudicate his case. But the primary law says that, in case of challenge, 
he shall “make oath that he is a member of the said political party ; that 
at the last election for members of assembly at which he voted, he voted 
for a majority of the candidates whose names were printed upon the 
party ticket of the said party, and intends to support the candidates of 
the said party at the ensuing election.” In other words, he may be 
a Republican or Democrat from sound convictions; he may, generally 
speaking, have voted one party ticket all his life; he may find upon that 
same party ticket which is given to him to vote the names of one or 
more candidates whom he conscientiously believes to be unfit for office ; 
he may design to vote with the party of his choice at the ensuing election 
if the best men who are candidates therefor receive the nomination: 
yet he is to be debarred from voting at the primary unless he shall 
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push any such conscientious scruples aside and declare, under his 
solemn oath, that whomever may secure the nomination on that ticket he 
“intends to support . . . at the ensuing election.” How a man who 
intends to be perfectly honest to his true convictions can take such an 
oath, should it happen that there are objectionable candidates who may 
be nominated at the primary, passes comprehension. So far as we can 
see, the one who drafted this law had it in mind that no one should par- 
ticipate at a party primary unless he became willing to bind himself, by 
an iron-clad oath, to support the entire ticket when nominated. Such a 
law may promote the domination of certain classes of politicians, but is 
not permeated with any perceivable tendency toward candid and honest 
voting on election day. It is to be observed, in this connection, that 
in at least one portion of this state there has gone forth a protest against 
this feature of the primary law, and that a body of citizens in mass 
meeting assembled resolved that nominees for the Legislature in that 
county should be asked publicly to pledge themselves to endeavor to 
secure the repeal of that provision at the next legislative session. It 
would only seem to be necessary to call attention to the moral stulti- 
fication which this provision in the law requires in an honest voter, to 
secure the repeal. There are also other provisions in the act which 
ought to be carefully scrutinized in the light of the election experiences 
in Essex county. There was more of a contest in that county in Sep- 
tember on the day for primary meetings than was normal, and it has 
been publicly stated that various weaknesses in the act of 1903 were 
discovered. No doubt these will receive the attention of the able and 
courageous proposed Senator from that county. 





The former Editor of this Journal, Mr. Edward Q. Keasbey, fol- 
lowing the line of discussion adopted by his distinguished father, the 
late Anthony Q. Keasbey, in the Journal for April, 1892 (15 N. J. L. J. 
116), comes to the conclusion that the Constitution of New Jersey 
requires the Governor to approve or disapprove of legislative bills 
within five days after they are presented to him. Mr. Keasbey wrote 
some time ago a letter to this effect to the Newark “Sunday Call.” 
We have never seen any reason to disagree with the communication 
printed in this Journal in 1892, as above referred to. After a full pres- 
entation of the case, the clear-headed author thus summed up his con- 
clusions: “That passed bills shall be presented to the Governor on their 
passage; that he shall have five days to consider them; that, if he 
approves them, his signature is only necessary to make them laws, and 
he may affix it within five days, whether the Legislature is in session 
or not; that if he does not approve, he must return them with his 
objection within five days; but, if this is prevented by an adjournment, 
then some further legislation is necessary and if it can not be taken, 
they shall not become laws.” In writing to the “Sunday Call,’ Mr. 
E. Q. Keasbey says: “There was a statute on the books for fifteen 
years declaring that no bill left in the Governor’s hands on final adjourn- 
ment should became a law unless he should deliver it to the Secretary 
of State within thirty days after the adjournment (Act of March 12, 1880, 
Laws of 1880, page 259). It was under this law that the practice arose 
of holding the bills after the five days mentioned in the Constitution, 
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but this act was repealed in 1895 (Laws of 1895, page 817), and no limit 
is now fixed by statute, and the question is whether any limit is fixed 
by the Constitution or by the nature of the legislative power of the 
Governor. It may be doubted whether any limit could be placed by 
statute on the power given to the Governor by the Constitution, and 
when the Act of 1880 was repealed, Governor Werts, in his unsuccessful 
veto of the repealer, said it had always been regarded as unconsti- 
tutional. Even after the passage of the law, Governor Ludlow dated 
his approval of bills as if made during the session of the Legislature, and 
prior to the administration of Governor Abbett, in 1884, no bills appear 
as approved more than five days after the adjournment, and only forty 
out of more than ten thousand appear as approved after the close of the 
session. In 1891, on the other hand, 159 out of 285 general bills 
were approved after the adjournment, and only five within the five days. 
The practice so begun by Governor Abbett continued until Governor 
Voorhees declared that he understood that his power to sign bills ceased 
at the end of five days after the close of the session. But the Legislature 
had got into the habit of keeping back legislation until the end of the 
session, and the pressure of bills had become too strong, and Governor 
Murphy was constrained to relax the rule and sign bills after the end 
of the five days, and now the question arises, what limit of time is 
there if not the five days mentioned in the Constitution? To this ques- 
tion it is hard to give any answer. It would seem to be important that 
bills should be signed before they are to take effect and there is a 
statute providing that laws shall be deemed to take effect on the Fourth 
of July, unless some other time is fixed by the act. It is obvious that 
it is very important that there should be some limit to the power of the 
Governor in this respect. If the Legislature goes on with the practice 
of passing most of its bills at the end of the session and leaving them 
with the Governor to do as he pleases, the Governor and not the 
Legislature will become the real law-making power. The limit that is 
put on the power of the Governor is fixed by a true interpretation of the 
Constitution itself, and that is that the power to sign bills is limited by 
the expiration of the session, unless adjournment is made within five 
days after the bill is presented to the Governor, and in that case he must 
sign the bill within five days or it will not become a law. This is the rule 
with respect to the legislation of Congress and the legislation of many of 
the states with constitutional provisions similar to our own, with a differ- 
ence, of course, with respect to the length of time.” In the case of the 
legislation of this year there were only about sixty acts signed by the 
Governor while the Legislature was in session, or up to within five 
days after its adjournment. The last act, signed on August 7, more 
than four months after the adjournment, is Chapter 270, so that more 
than 200 acts are to be classed under those which the two able lawyers 
to whom we have referred have declared were, in their judgment, 
unconstitutional. Surely this is a serious matter and one which ought 
to be settled once for all by the highest court of the state. 

The “Central Law Journal” of St. Louis recently called attention 
to the “many instances occurring where attorneys refuse to deliver 
up papers of value unless paid unconscionable fees.” Probably there 





292 THE NEW JERSEY LAW JOURNAL. 


are more cases of this kind than come to public attention, but it is 
to be hoped that, after all, they are not very numerous. As that able 
periodical well says, the courts have summary jurisdiction over the 
attorneys to produce papers and to compel them to give them over to 
the owner. The cases cited by the “Central Law Journal” are certainly 
so far in point as to justify its general remarks on this subject. It 
refers to Anderson v. Bosworth, 8 Atl. Rep. 339; 4 Barn. and Ald. 47, 
49; 3. T. R. 275; 8 Abb. Prac. 357; 5 Dowling’s Rep. 689; 43 Wis. 96: 
67 Ga. 39; 4 How. Pr. 242 and 19 Pa. St. 95. 


AMERICAN BAB ASSOCIATION. 


MEETING OF 19085, 


The meeting of the American Bar Association was held this year 
at Narragansett Pier. The rule has been to hold the eastern meeting 
every other year at Saratoga Springs, and this was the first visit of the 
Association to Rhode Island, where a cordial reception was given to it 
by the Bar Association of Rhode Island. The afternoon of one day of 
the meeting was spent in a sail upon Narragansett Bay, where the 
members of the visiting Association and their friends were entertained 
at luncheon on board the steamer. 

The meeting of the Association began with the President’s ad- 
dress, by Henry St. George Tucker, of Lexington, Virginia. It is 
the duty of the President to speak of the most noteworthy changes in 
statute law on points of general interest throughout the country. This 
is always useful, and Mr. Tucker made it interesting. He spoke also 
with felicity of expression and earnestness of purpose of the relation 
of the Bar to public questions of present interest. 

The annual address was delivered by Mr. Alfred Hemmenway, of 
Boston. It was a thoughtful and stimulating discussion of “The Ideals 
of the American Lawyer.” Other papers were read and there was some 
discussion of the subject of the papers. 

The chief business of the Association was the consideration of the 
reports of the committees on special subjects. Some of these reports, 
prepared by carefully selected committees, are of permanent value and 
will be found in the Proceedings of the Association. The report of the 
Committee on International Law contained some important suggestions 
on the subject of general arbitration treaties, the power of the President 
of the United States to make agreements for arbitration under a general 
treaty and the advisability of making such treaties; also a discussion of 
the rights of neutrals, and the precedents established in the recent war 
between Russia and Japan. 

There was a sharp contest in the Association over the report of a 
minority of the Committee on Commercial Law recommending an 
amendment to the Sherman Anti-Trust law, providing for the enforce- 
ment of the law by bill in equity filed by any person aggrieved by an 
unlawful combination. The majority of the committee made no report 
this year, and the report was a sort of supplement to last year’s minority 
report. It was objected to as not within the rules of order, and a 
resolution was substituted approving of the principle of the report. 
It was urged in favor of it that the law was a good one, and that anyone 
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injured ought to have an efficient and speedy remedy without awaiting 
the action of the Attorney General; and, on the other side, it was 
insisted that the majority of the committee having reported last year 
that it did not appear that there was necessity for further legislation, the 
subject ought not to be passed upon without further report by the whole 
committee, and that the remedy proposed was a dangerous extension of 
the principle of government by injunction, and would operate not only 
against the so-called Trusts, but also against associations of laboring 
men. The resolution was defeated by a vote of 71 to 69. 

The fact is that no one knows what the scope of the Anti-Trust Act 
really is. It was intended to forbid unreasonable restraint of trade by 
great combinations of capital, but the Supreme court has held that it 
forbids all combinations in restraint of trade, whether reasonable or not, 
and it is hard to say what sort of a combination might not be made 
the subject of attack by injunction at the suit of irresponsible com- 
plainants. As freedom of co-operation is quite as important in these 
days as freedom of competition, and such restraint of competition has 
been held to be restraint of trade, the principle of co-operation would be 
endangered by an indiscriminate enforcement of the Anti-Trust act, 
making all combinations in restraint unlawful. 

Another lively discussion was had over the reports of the Committee 
on Insurance and Law, one recommending and the other opposing the 
plan of making the business of insurance subject to Federal supervision. 
The majority of the committee favored the proposition and maintained 
that insurance was commerce. The minority said they were unwilling 
to overrule the decision of the United States Supreme court that it 
was not. Both parties in the committee seemed anxious to bring the 
question to a vote, but no draft of a bill had been prepared, and, after a 
long debate, the Association decided that it was best not to recommend 
legislation which involved an unsettled question of constitutional law. 

The meeting closed with the annual dinner, and the speeches were 
remarkably good. Among the speakers were Justices Brown and 
White, of the Supreme court ; the Lieutenant-Governor of Rhode Island, 
and Mr. Smith, a King’s counsel, of the Canadian Bar. Mr. Richard 
M. Peck, of Chicago, was elected President of the Association for the 
coming year. Mr. Charles Borcherling was re-elected as Vice-President, 
and Vice-Chancellor Bergen, member of the Local Council, for New 
Jersey. 

Among the Jerseymen present were Judge Collins, as a visitor; 
Attorney-General McCarter, Vice-Chancellor Bergen, Mr. Charles 
Borcherling, Mr. Alan H. Strong, Mr. Edward Q. Keasbey, Mr. Adrian 
Riker and Mr. Adrian Lyon. E. Q. K. 





A period of three months within which to bring an action upon a 
judgment rendered in another state, against a bona fide resident of the 
state establishing such period, upon a cause of action which accrued 
more than six years before the action upon the judgment is brought, 
is held, in Lamb v. Powder River Live Stock Co. (C. C. A. 8th C.), 67 
L. R. A. 558, to be unreasonably short, and to render the statute pro- 


viding it invalid. 
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CENTENARY OF THE CODE NAPOLEON. 


One year ago on the 21st of March, 1905, two assemblies of Jurists, 
in two different parts of the world, had been gathered together for the 
purpose of celebrating that body of laws which now bears the name of 
Code Napoleon, and of paying a tribute of praise to that legislative 
work and to its authors. Strange to say, neither of those nations was 
France, the home of the Code Napoleon. One was its neighbor and 
sister nation, Belgium, which, ever since its independence, has submitted 
itself, of its own free will to the authority of the French Code, and has 
preserved it practically without amendment, although, strange to say, 
the Code does not appear to have been properly promulgated in Belgium 
since that country was declared independent, in 1830. The other nation 
was none other than Japan, whose Jurists had wound up their praises 
of the body of laws received from France, by five speeches, four of which 
were in Japanese and the other in French, before the meeting of the 
3elgian Jurists had been gathered together. 

It was only seven months after these two celebrations in October, 
1904, that France undertook a demonstration to commemorate the 
centenary of the Code. The idea of this manifestation emanated from 
two bodies of Jurists: the Society of Comparative Legislation, and the 
Society of Legislative Studies. It met with such favor that, from a 
private undertaking, it developed into an international gathering, at- 
tended not only by the notabilities of the Government, Bench, Bar and 
Universities of France, but also by delegates from foreign nations. 

This gathering had three principal results: it first called the atten- 
tion of French Jurists to the history of the Code and of the laws which 
existed before its putting into force; it caused the lawyers of many of 
the foreign countries to declare to the world how much their laws had 
borrowed from the French Codes, and in what respects they differed 
therefrom; and those two studies—retrospective and comparative—of 
the Code Napoleon, gave birth to the third result of the celebration: the 
appointment of a commission to revise and modify the laws of France 
and bring them into harmony with the necessities of the times—not to 
speak of the future. The retrospective and comparative studies first 
mentioned are to be found in legal periodicals of the principal countries 
of the Continent, particularly France and Belgium, and in the “Book of 
the Centenary,” published in Paris shortly towards the end of last year. 
Special mention must be made of the very deep study by Mr. Maurice 
Sabatier, Judge of the Supreme Court of France, published in the Paris 
“Correspondant” of December 10, 1904. The issue of the third result 
is not yet known, and is still a secret of the future. 

The task undertaken by the Jurists, who under the supervision of 
Napoleon framed the great body of laws of which France is justly proud, 
was by no means an easy one. To realize the magnitude of the obstacles 
which interfered with the unification of the laws, it is necessary to con- 
sider the condition of France before the Revolution of 1789. France 
was divided in two distinct parts: the northern provinces, each of which 
was governed by its own customary laws, either consistent, supplement- 
ing or conflicting with each other, and the southern provinces subjected 
to the Roman laws as enacted by Justinian, modified by particular 
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statutes and interpreted for the sake of convenience, by the provincial 
parliaments. Needless to say, this variety of customs in the northern 
countries, of statutes and of jurisprudence in the southern ones, created 
wide differences between one province and another: differences affecting 
the status and capacity of parties, the organization of families, the 
matrimonial regime, the ownership of lands and the rights of succession: 
radical differences, as one readily sees, which followed the individual 
from the cradle to the grave. Voltaire’s paradoxical mind stood him 
in good stead when he said: “A man travelling through France changes 
laws as often as he changes horses.” This state of things, of course, 
was deplored, from time to time by many a master mind. As early as 
the 15th century, Louis XI., a powerful and well gifted monarch, wished 
for the whole kingdom a “unity of law, of weight and of measure.” 

jut Louis XI. too far ahead of his age to be listened to by his 
contemporaries, and so afraid of being assassinated that he dared not 
enter the Holy Chapel but watched the divine services from an adjoining 
room, through a small hole in the wall, never thought of undertaking 
himself or through his ministers the work of unification which his 
sagacity had dreamed of. In the 16th century, certain jurists began to 
cite and comment favorably upon the words of Louis XI.: Chancellor 
Michel de l’Hospital did much, by word and deed, to carry out the 
great scheme of unification. He had even undertaken a work called 
“Books of Civil Law,” containing provisions applicable to the whole 
kingdom, which he intended to enact. But death prevented him from 
finishing his work which was lost by his heirs. In view of the resistance 
of the High Court of Justice to the innovations of the Chancellor, it is 
doubtful whether his laws, even if properly achieved, would ever have 
been respected throughout the kingdom. 

The reason of this despondency of legislators lay chiefly in the 
power then possessed by the provincial Parliaments. No law or royal 
ordinance, could be enforced in any province of the kingdom, without 
having first been approved and registered by its Parliament. The King 
himself was without power against a body of men, who, before deciding 
cases, undertook to judge the laws themselves. Louis XIV. alone, who 
startled France with his historic words, “I am the State!” (“L’Etat, 
c’est moi!”’), first reduced the powers of the so-called “Sovereign Courts” 
by changing their name into that of “Superior Courts,” and then in 1667, 
he decreed that the ordinances should be first registered by Parliaments, 
whose observations thereupon could only be made after such registra- 
tion. He then proceeded to undertake the unification of laws, and suc- 
ceeded in giving France a series of Codes upon different subjects: 
procedure, trade, navy, woods and forests, waters, criminal laws; but, 
at the time of his death, the civil laws, the most important of them all, 
had not yet been touched, and the work of unification, as regards them, 
was still to be performed. 

In 1715, after the death of Louis XIV., the Duke of Orleans, who 
needed the help of Parliaments to obtain the annulation of the will of 
the great monarch, restored the old usuages, and, in spite of the resist- 
ance of the Chancellors, Parliaments were not slow in recovering their 
former authority. For that reason Chancellor Daguesseau had to pro- 
ceed by degrees and with the utmost prudence to have his ordinances 
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accepted throughout the country. On the eve of the Revolution, in 
1788, the principle of unity of legislation was far from being universally 
popular. On the 5th of May, when Louis XVI. undertook to take 
away from the Parliaments the registration of ordinances, edicts, dec- 
larations and letters patent, and transfer it to a single court, protests 
came from all classes of society, from almost every part of the kingdom. 
With the Revolution, the general state of things changes. Parliaments 
are abolished, the principle of uniformity of laws is proclaimed; yet how 
much remains to be done! The Constitutions of 1790, 1791 and 1793 
in turn have provided for a general Code of laws. The latter orders it 
to be prepared within one month. Three Civil Codes are successfully 
prepared, discussed and finally rejected, and when Napoleon became 
first consul, the laws of France were in a chaotic state, not less than 
thirty thousand different laws having been enacted by the various revolu- 
tionary assemblies. 

Very little, therefore, had been achieved since the wish of Louis 
XI., when Napoleon decided to attach his name to the work of drafting 
for France a series of clear and simple laws. Some of the Jurists who 
had failed in their efforts under the Convention were invited to form 
part of the new committee, and what had seemed impossible to that date 
soon became a reality. It would be exaggeration to say that Napoleon, 
in the course of these discussions, revealed himself as a learned Jurist; 
but his influence was nevertheless felt at every moment. He was 
throughout the deliberations, interested and wide awake, asking perti- 
nent questions, holding his own forcibly and with great common sense, 
keeping up the discussion until five in the morning if the Jurists failed 
to convince him and forcing them, on every occasion to give the very 
best reason for their contention. This may not have been, strictly 
speaking, the act of a Jurist, but it was undoubtedly that of a master 
mind, and it could not help leaving an impression upon the work itself. 

What the work is, would perhaps be too long to say in this article. 
It may, perhaps, some day, form the subject of a separate study. It is 
sufficient to say, in favor of its excellence, that nations upon which it 
had been imposed, such as Belgium, Luxemberg, Geneva, kept it after 
they became independent of France; that others which had repudiated 
it, such as Holland and Italy, came back to it of their own free will; 
that it has penetrated such countries as Portugal, Spain, the Spanish 
Republics, Egypt and Japan, without any effort being raade to impose it. 
Louisiana has preserved it to this date; Germany and other countries 
have imitated it, and in 1857, the Parliament of Canada appointed a 
commission to revise the Civil Laws of Lower Canada, proposing the 
Code Napoleon as a model for the arrangement and disposition of the 
subjects. Whether the example was the best that could be found and 
whether it was properly followed, I dare not say; but I have pleasure 
in recalling the words used by Dean N. W. Hoyles in concluding his 
study of the Civil Code of Quebec: “My investigation has impressed 
me very much with a sense of the value and completeness of the Civil 
Code.” These qualities, undoubtedly, the Civil Code of Quebec owes 
to the Civil Code of France, and that is why the Province of Quebec 
was glad to join, in its humble way, in the tributes paid to the Code 
Napoleon, on the occasion of its centenary.—Ed. Fabre Surveyer, in Ca- 


nadian Law Review. 





CRITICISM OF FRIEDMAN V. SNARE & TRIEST CO. 


CRITICISM OF FRIEDMAN v. SNARE & TRIEST CO. 


{In this case, decided in the New Jersey Court of Errors and 
Appeals, June 19, 1905 (61 Atl. Rep. 401), the syllabus to the opinion, 
prepared by Mr. Justice Pitney, reads as follows: “1. In the absence 
of anything to show the contrary, the title and legal possession of the 
owner or occupant of lands abutting upon a street presumably extend to 
the middle of the street. 2. Landowners have the right to deposit in 
the street building materials required for the improvement of the 
abutting property. The right is to be reasonably exercised in view of 
the rights of the public, and is subject to regulation in the public interest. 
3. The fact that building materials lying in the street may be so 
arranged as to be attractive to children as a place for play, or as a resting 
place during or after play, does not impose upon the landowner or his 
agent a duty to so arrange and maintain the materials as to render them 
safe for such uses. In such cases attraction or temptation is not legally 
equivalent to invitation.” The “Central Law Journal” of September 8 
thus comments]: 

“We think the dissenting opinion in the principal case much better 
grounded in the good sense which the circumstances afforded as a basis 
of judgment. While there is no question but that under a common law 
dedication the adjoining property owner’s rights extended to the middle 
of the street, and that in such property he had every right of ownership 
except that particular use for which the property was dedicated, still 
he had no right to interfere with the use for which the property was 
dedicated. The question in the above case is, did the owner of the 
adjoining property have such a private right in it as to give such pro- 
prietor exactly the same right, as against persons using the street, as 
he would had the property been enclosed and the materials placed in the 
enclosure for building purposes, and the injured child had entered into 
the enclosure and been injured. The opinion proceeds upon the theory 
that there is no difference in the two situations. It seems to us that 
common sense would declare a great difference. It is common knowl- 
edge that children in the streets are constantly on the look-out for 
some means of amusement, that they do not use the discretion with 
regard to property so placed, as stated in the principal case, and that 
the placing of the beams as above stated, on the street, would naturally 
attract children passing by. Here were a lot of iron girders twenty- 
two feet long, weighing 1,000 pounds each, carelessly piled, probably 
thrown off the wagon on which they were brought, without a thought of 
order or the possibility of any one being injured. Thus, we have three 
elements upon which to exercise a judgment: the first, the right of the 
public to use the street; second, the right of the adjacent owner 
to use the property in such a way as not to be inconsistent 
with the public use; third, the natural tendency of children to 
play about materials placed as these girders were. We are very strongly 
of the opinion that if the child, which was injured as above shown, had 
been that of one of the judges whose opinion was to the effect that there 
was no actionable wrong in placing 1,000-pound girders in such a way 
as to fall upon a child playing about them, he would have seen the 
matter in a different light. To have so placed those girders and allowed 
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them to remain for three weeks, was, to our mind, gross negligence. It 
showed that want of care for the possible consequences as to amount 
to a willful neglect. A person whose child was injured by the falling of 
a 1,000 pound girder, so carelessly placed, would be very apt to consider 
the injury as the result of a total want of consideration. Is it not a 
fact that must appeal to‘the mind with great force, that the placing of 
such materials on the street, in the way they were in the principal case, 
did show a complete disregard of the fact that children might come along 
and play about them, and that they would be apt to fall if they did, 
and that children do lack discretion? The majority opinion says that 
there is no duty, under such circumstances, devolving on the party so 
placing 1,000-pound girders, if children should be attracted to play on 
them as they passed along the street, where they had a right to be, and 
where they would see the girders and be apt to play about them. We 
say the majority opinion in such a case places no duty on the part of 
the owners of the property to try to avoid such an injury, although the 
law is supposed to be a rule to command what is right end prohibit what 
is wrong. 

It seems to us the rules laid down by the learned judge from whom 
the appeal was taken declare the common sense of the situation. They 
are as follows: “If a person places his goods upon the street in a proper 
condition, and exercises reasonable care to see that they are kept in that 
or some other proper condition, he is not blameable. But, if he has 
not exercised reasonable care, if he has not had some supervision over 
them, and they have gotten out of condition and been out of condition 
sufficiently long that he would have been apprised of their improper con- 
dition if he had exercised reasonable care, then he is blameable; so 
vou see that it is not only a question of their condition at the moment 
of the accident, but of their condition some time previous.” 

Mr. Justice Fort, in his dissenting opinion, said most aptly: “Unless 
it can be said that a child of tender years has no right upon the public 
highway, for any other purpose than the mere passage and repassage 
thereon, and that such a child is a wrong-doer if he stop to rest on 
girders left upon the highway, as in the case before us, then I am unable 
to see why it was not a question for the jury whether the plaintiff was 
or was not entitled to recover.” He further goes on to say: “The 
learned justice who wrote the opinion of the majority in this case says, 
‘It would seem that many, perhaps the greater number of reported cases, 
tend to sustain the.action.’ I think the true rule in this class of case is 
this: The line of liability lies in the affirmative or negative answer to this 
question : ‘Was the thing which did the injury, at the time it did it, right- 
fully or wrongfully upon the highway?’ If rightfully, then, if there for a 
temporary purpose, no liability; but if there stored for a time, and 
hence wrongfully there, then liability, if injury result from a negligent 
act of the owner, and in such case any act resulting in injury, which the 
owner should have reasonably anticipated would happen, and which has 
happened, may constitute negligence. McDonald v. Snelling, 14 Allen, 
290, 295, 92 Am. Dec. 768; Dixon v. Bell, 14 M. & S. 198; Wright v. M. 
& M. R. R. Co., 4 Allen, 288. For cases in point, decided in other states, 
the following references are made: Knuz v. City of Troy, 104 N. Y. 344, 
10 N. E. Rep., 442 58 Am. Rep. 508; Donoho v. Vulcan Iron Works, 
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7 Mo. App. 147; Chicago v. Keefe, 114 Ill. 222, 2 N. E. Rep. 267, 55 
Am. Rep. 860; McGarry v. Loomis, 63 N. Y. 108, 20 Am. Rep. 510; 
District of Columbia v. Boswell, 6 App. Cas. D. C. 420; Gibson v. Hunt- 
ington, 88 W. Va. 177, 18 S. E. Rep. 447, 22 L. R. A. 561, 45 Am. St. 
Rep. 853; Straub v. City of St. Louis (Mo. Sup.), 75 S. W. Rep. 100. 

“If I were unwilling to enforce the rule which I have stated as 
between an adult and an abutting proprietor storing articles upon the 
sidewalk or street, | should still feel clear, in the case of a non sui juris 
child, that the rule stated by the trial justice in this case was applicable. 
Chief Justice Beasley, in Danbeck v. New Jersey Traction Co., 57 N. J. 
Law, 468, 31 Atl. Rep. 1038, was correct when he stated: ‘Very few of 
the rules that regulate the conduct of a man with his fellow can be 
applied with the least show of reason to his intercourse with children. It 
is the legal duty of every one dealing with a child to protect it against 
its own indiscretion.’ And in this opinion the distinguished Chief Justice 
quotes Lynch v. Nurdin with approval. I think that an abutting owner, 
placing materials upon the public highway in front of his premises, is 
bound to anticipate the possible use which a child may make of them 
in its innocency, and in accordance with the instincts and impulses 
naturally incident to child life, and that a duty is cast upon such abut- 
ting owner to exercise reasonable care and caution with respect to the 
probable conduct of such non sui juris person. Powers v. Harlow 
(Mich.), 19 N. W. Rep. 257, 51 Am. Rep. 154 (Cooley, C. J.); Rachmel 
v. Clark (Pa.), 54 Atl. Rep. 1,027, 62 L. R. 959. This rule is not 
in conflict with the rule declared in the turntable cases, D., L. & W. R. 
R. Co. v. Reich, 61 N. J. Law 635, 40 Atl. Rep. 682, 41 L. R. 
A. 831, 68 Am. St. Rep. 727. The conclusion in those cases, as I under- 
stand them, is expressly upon the ground that the turntables were upon 
private property, and that the plaintiff was a trespasser when injured. 
I am unable to conceive how a child resting upon the public highway, 
as the plaintiff was in this case, or even if in play, can in any sense be 
deemed a trespasser. The child, I think, was where the defendant 
should have reasonably anticipated that she might come.” 

The turntable case referred to was that of Delaware, Lackawanna 
& Western Ry. Co. v. Reich, where the plaintiff, a young child, was 
injured while upon a turntable of the defendant, near to a public street, 
and was entirely unprotected and unguarded. Children of all ages 
frequently congregated upon defendant's premises to play upon the 
turntable. It was held that there was no liability on the part of the 
railroad company to answer for the plaintiff's injury. While we question 
the soundness of this judgment, in view of the fact that children of all 
ages congregated about the turntable, and it does not appear that they 
were warned of the danger, or any attempt made to prevent such con- 
gregation, it would seem upon principle that such holding was wrong ; 
yet there is a great difference between the turntable on entirely private 
grounds and a street where children were bound to go, and had a right 
to go. When the distinction is made between cases like the one under 
discussion and a case where private property is invaded, there is 
shown a clear difference and reasonable ground for a distinc- 
tion. Yet if children are allowed to congregate, even on private prop- 
erty, where there is danger of injury, and the owner knew of such con- 
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gregation, and might reasonably be supposed to know of the danger, 
and made no effort to stop such congregation, we think that such a case 
should present a question of negligence for a jury. At any rate, the 
dissenting opinion of Mr. Justice Fort, concurred in by Mr. Justice 
Bogert, is based upon right considerations, while the majority opinion 
leaves out important ones as shown. 





ABOUT YOUNG LAWYERS. 


I begin by saying that the very fact that he is young is a young 
lawyer's greatest handicap. His first insurmountable obstacle is his 
youth—the task of getting rid of the reputation that he is a young 
lawyer, for so long as he is known as one, the older lawyer gets the 
business. How to accomplish it is the question. He now has a second 
youth; he is the only creature that has two youths, of about the same 
length. An infant in the law and the practice of law, there is again 
between him and maturity twenty-one years. He is the youngest young 
thing and remains young longer than any other young thing on earth. 
Nobody believes anything he says, because it is not presumed that one 
so young knows anything. Even the party to a law suit, who never 
doubts the justness of his cause, has misgivings after a young lawyer 
assures him that it is just. The public just simply does not give him 
credit of knowing the law and it will, therefore, not engage his services. 
He must learn to swim without being allowed to go near the water. 

But while it is true the people do not believe he is competent to 
give advice and they will not trust him to represent them in the courts, 
they ail ask him questions. Everywhere, on the street, in his office, if 
he have one, at church and Sunday-school, some fellow approaches him 
with all sorts of questions, legal, illegal and fool questions. Perhaps 
the reason for it is the young man’s ability to answer questions. I 

do not suppose that there ever was a young lawyer who could not, off 

hand, so to speak, answer any question that any gentleman or idiot 
might ask. And there is no doubt that other reason—the small cost 
of his information. He is paid with only a promise that is never kept. 
“Well, I don’t know as yet that I'll have a case of it, but if I do, I'll 
get you to represent me.” That's the young lawyer's reward for his 
counsel. 

It is the same with the young lawyer in court—nobody believes any- 
thing he says in the trial of a case. If he ever expects to succeed in 
the profession he will undertake the collection of old claims—called 
“commercial practice” by the fastidious city lawyer—and in _ his 
rounds among the delinquents he runs upon one, and and then, who 
shows fight—one who may enter into a combat with him there on the 
spot, or in the court, after suit is filed on the claim, and at last the young 
man has a case of his own, one he came by honestly, generally at a dear 
cost. Determined to make a favorable impression on court, jury and 
spectators, and incidentally do his client some service, he enters on the 
trial loaded down with the law, including one or two Supreme Court 
Reports, containing a decision, marked for ready reference, which the 
lawyer on the other side is delighted to have. He rises to give the court 
the benefit of his legal learning. It may be of the best quality and 





ABOUT YOUNG LAWYERS. 301 


probably is, but now that he says it is, the court thinks there must be 
some mistake about it. 

The greatest trouble of all lies in the fact that there are too many 
young lawyers—too many already in the profession and far too many 
more at the door awaiting admission. In the United States there is 
one lawyer to every six hundred and fifty-nine of the entire population, 
including men, women, children, negroes, Indians, Chinese and dagoes. 
{n my home city, the beautiful city of Columbus, the Queen City of 
the Chattahoochee, of which it is said, Atlanta claims to be a suburb, 
there is one lawyer to every three hundred thirty-three and one-third of 
the population. In the city of Denver, Col., where, by a conjunction 
of circumstances, I was forced to sojourn a couple of years, there is 
one lawyer to every one hundred and thirty-five of the population. 
There are in that city one thousand lawyers. 

As I have already remarked, every one of these young gentlemen is 
aware that the profession is running over in numbers; but every one 
believes he possesses some personal advantage, some individual char- 
acteristic which assures his success, enabling him at one bound to reach 
the topmost rung in the legal ladder, where it has so often been said, 
there is an abundance of room. Not one expects to begin at the bottom. 

As an instance, there is the young gentleman who, in the matter of 
speech-making eloquence and oratory, excelled all his classmates in 
college, he expects to literally “shell the woods” at the outset. That 
idea of the young lawyer, however, is a delusion. In this cold, com- 
mercial age there is a lack of sentiment. The eagle has ceased to soar 
aloft. The political spellbinder ne’er again at one sweep of his arm 
traverses the whole country “from Great Lakes to the Golden Gate.” 


‘From Maine’s black pines and crags of snow 
To where magnolia breezes blow.”’ 


The Lakes are not things of beauty, but highways for transporting 
the products of our country; the Golden Gate is a strip of water where 
ships laden with foreign goods pass and weigh anchor; Maine’s black 
pines have been manufactured into lumber; her crags of snow melt and 
the water turns a grist mill down in the valley; the magnolia manages 
somehow to continue to bloom unsung; the politician may indeed find 
the cross of gold a reality upon which he, with a crown of thorns, may 
be crucified. Even in matters of love and courtship the man now asks 
outright, “Will you?” and the woman, she no longer modestly exclaims, 
“Oh, this is so sudden,” but answers by herself asking the question, 
“What you got?” and without waiting for a reply tells him that she 
will, and there’s an end to it. To-day people are married about as they 
are divorced—it is a civil affair, done in accordance with legal form. 
The successful lawyer of to-day is the successful business man—one who 
in almost any business would succeed. 

To those already in the profession and who propose to continue the 
fight, or who, because of the force of circumstances, cannot quit, even 
if they would, I would say, ne’er give o’er the battle; as a rule, the 
highest doesn’t always pay the best at first; “the finest careers start 
modestly and endure patiently; the first rewards are not so material 
as pride and hunger often wish, but the right purpose receives a chasten- 
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ing which results nobly in after vears:” that difficulties may be con- 
verted into the means of discipline, into that self-improvement, which is 
the great end of life; that the greatest success almost invariably has its 
early suffering; that struggle is the child of difficulties and progress 
the child of struggle. Yesterday's defeats and sorrows, with yesterday’s 
successes belong to yesterday—the eagle molts a feather because he is 
eTowing a new and prettier one-—Mr. Eugene Ray, before Georgia Bar 
Association. 





BANKRUPTCY ACT—INDORSEMENT OF PROMISSORY NOTE. 


The former Bankruptcy Act (Act of 1867, Sec. 19, U. S. Rev. Stat., 
Sec. 5068-9) contained provisions expressly regulating cases where the 
bankrupt is “bound as a drawer, indorser, surety or guarantor,” and 
where his liability shall not have become absolute until after the adjudi- 
cation, etc., authorizing the creditor in such cases “to prove same after 
such liability shall have become ‘fixed’ and before the final dividend shall 
have become declared.” 

The existing bankrupt act contains no provision of this kind, nor 
anything similar. It is manifest that in the absence of any such pro- 
vision a claim of such character may not be availed of against the estate. 
This fact, however, does not prevent its remaining in full force against 
the bankrupt. 

While it is manifest that item 1 of Sec. 63a of the present act refers 
to the same character of liabilities as the above section from the former 
act quoted, the provision in place of it is entirely different. Under the 
present law the liability must be fixed upon an “instrument in writing,” 
and “absolutely owing at the time of the filing of the petition,” whether 
then payable or not. Cases of promissory notes and bills of exchange 
are manifestly covered by the act. As to cases of makers and acceptors 
of such “instruments in writing,” the liability is “fixed and absolute” at 
the time of inception, though the instrument may not be payable till years 
after. “In the case of an indorser or drawer upon a dishonored instru- 
ment of that kind, the liability is said to be ‘fixed’ and ‘absolutely 
owing.’ These changes in the present law from the old law are ones 
which most frequently give lawyers trouble, because decisions having 
been rendered upon the old law are frequently misleading, though they 
have no authority whatever as to the present law. 

The filing of a petition in bankruptcy is, in legal effect, the equivalent 
of an attachment or injunction as to all the bankrupt’s property. It is 
notice to the world, and any one dealing therewith, after petition filed, 
does so at risk of having whatever title he may acquire therein divested 
in favor of the trustee by a subsequent adjudication. As was said by 
the Supreme court of the United States in the case of Mueller v. Nugent, 
184 U.S. 1, 15: “It is as true of the present law as it was of that of 1867, 
that the filing of the petition is a caveat to all the world, and in effect 
an attachment and injunction.” Bank v. Sherman, 101 U. S., 403. And 
on adjudication, title to the bankrupt’s property becomes vested in the 
trustees (Secs. 70, 21e), with actual or constructive possession, and placed 
in the custody of the bankruptcy court.” See also Glidden v. Mass. Ins. 
Co. (Mass.), 73 N. E. Rep. 589; In re Gutman, 114 Fed. Rep. 1010. 
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The liability of an indorser of a promissory note, or the drawer of 
a bill of exchange, is purely contingent, not fixed nor absolute until after 
presentation to the maker or acceptor and dishonored. This was the 
holding of the court in U, S. Bank v. Smith, 11 Wheat. 171; Ray v. Smith, 
17 Wall. 411; Bond v. Bragg, 17 Ill. 69, and Conklin v. Gandell, 1 Keys 
(N. Y.), 228. And as such liability is not a “debt” or “fixed liability 
absolutely owing at the time of the filing of the petition,” a claim founded 
thereon cannot be proven, and consequently cannot be set off against a 
claim in favor of the trustee. In re Edson, 119 Fed. Rep. 487; Bank- 
ruptcy Act, Sec. 63c (Id. Sec. 68b), and it has been definitely decided by 
numerous decisions that no claim may be set off that is not provable 
under the bankruptcy act, and that no debt is provable arising after 
bankruptcy, though originating in a contract made before. Bankruptcy 
Act, Sec. 68b; In re Bingham, 94 Fed. Rep. 796. See also in re Gar- 
lington, 115 Fed. Rep. 999; In re Coburn, 126 Fed. Rep. 219. The bank- 
ruptcy forms 31 and 32, for “Proof of Debt,” recite that the bankrupt was, 
at and before the filing of petition, and still is, indebted to deponent, etc. 
Salem v. Neosho, 127 Mo. 627; New York Life Ins. Co. v. Universal Co., 
88 N. Y, 424, and numerous other cases. The claim must be a subsist- 
ing “debt” (Bankruptcy Act, Sec. 63a), and it is certain that the mere 
contingent liability of an indorser before dishonor is not a debt. Went- 
worth v. Whittemore, 1 Mass. 471; People v. Arjuello, 37 Cal. 524; Lock- 
hart v. Van Alstyne, 31 Mich. 76; Conley v. Hunds Estate, 53 Vt. 524.— 
Central Law Journal. 





SARCASM IN COURT. 


Stories are often told of the sarcastic shafts of wit which lawyers 
have shot in the direction of the Bench when driven to resentment 
(excusably or otherwise) by rulings which they considered unwarranted, 
but it is suspected that the yarns, however good as stories, are heard 
much oftener outside than inside the court room. They are invariably 
coupled with the names of leaders of the Bar, as, of course, in any other 
connection they would sound altogether too improbable to be even good 
stories, 

While judges not infrequently indulge in remarks in reference to 
the attorneys appearing before them that are not to be found in any 
code on diplomacy, they can do this with impunity from their impreg- 
nable fortress of judicial position. When a member of the Bar, how- 
ever, attempts to free his mind regarding an act of a judge, although it 
may be the result of the grossest prejudice or even ignorance on the 
judge’s part, the attorney is at a great disadvantage. He stands in the 
open, and is liable to receive a shot of judicial wrath as heavy as the 
projectiles from the thirteen-inch guns on battleships, which, in the 
vocabularly of the navy, appear to be termed “railroad trains.” 

Woe be unto the attorney who attempts to shoot back. He only 
brings heavier guns upon his unprotected position. For this reason 
it is only leaders of the Bar—men who stand high in the community, 
so high, in fact, that in general estimation they command greater respect 
than the judges themselves plus their robes of office—who dare release 
these shafts of wit in the direction of the Bench. Therefore the stories 
of the character here referred to are coupled with the names of the 
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bright lights of the profession who chance to be such in the geographical 
location of the teller of the story. 

Thus the name of Joseph H. Choate has been used in connection 
with one of the lesser courts in New York City in the story of the lawyer 
who was called to order for some derogatory remarks addressed to the 
Bench in the following manner: 

“Mr. Choate, you are showing your contempt for the Court.” 

Whereupon Mr. Choate replied: 

“On the contrary, Your Honor, I am doing my best to conceal it.” 

A story is told of an attorney in the western part of Pennsylvania 
who, when the judge apparently took sides with the defendant (his 
opponent), remarked: 

“T should like to ask, and have it noted on the record for the purpose 
of having it complete, what other counsel appears for the defendant 
besides the presiding judge.” 

To the same counsel is ascribed another remark of a somewhat 
similar nature. He appeared for the defendant, and the Court, in the 
attorney’s opinion at least, seemed to have constantly favored his op- 
ponent, and in charging the jury the judge had all but told them to 
bring in a verdict for the plaintiff. The jury, however, disregarded the 
judge’s opinion and brought in a verdict for the defendant. The judge 
was obviously annoyed, and made some remarks disparaging to the 
jury, whereupon the plaintiff’s counsel said: 

“Pardon me, Your Honor, but this case was of very little import- 
ance, and I trust you will not take the losing of it too much to heart.” 

The caustic remark of an attorney in an appellate tribunal suggest- 
ing that the Court was making statutes instead of construing or following 
those already enacted, is credited to several well-known lawyers, and 
has generally taken the following form: 

“Your Honor will pardon my ignorance, I hope, in being unfamiliar 
with the law as the Chief Justice has just stated it; no doubt it is not 
an extraordinary occurrence for counsel to be taken unawares of the 
existence of a statute while practicing before a legislative body which 
produces new law while the case is in progress.” 

Another rejoinder of a somewhat similar strain is said to have been 
made in the Supreme court of the United States, and has also been re- 
peated with “local color.” In reply to one portion of the attorney’s 
argument a member of the court said: 

“The trouble with your contention, Mr. Blank, is that it is not the 
aw. 

To which the lawyer responded after a silence lasting scarcely two 
seconds: 

“T recognize that fact at this instant, Your Honor; but it was the law 
until Your Honor spoke.” 

One sarcasm reflecting on the Court’s knowledge of the law has 
been put in an epigram to the effect that: 

“Love, like many judges, knows no law.” 

Another remark having the same object is the reply made by counsel 
to the judge’s remonstrance with the attorney for going so much nto 
detail as to elementary principles of the law, to the effect that: 
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“The counsel should give the Court credit for knowing a little law.” 

To which the attorney rejoined : 

“The counsel does, Your Honor.” 

The truth of a colloquy said to have taken place in the Court of 
Appeals of New York, between the Chief Justice and an attorney, is 
easier to believe than some of the other stories, frequently heard, mainly 
because the sarcasm came from the Court. Upon the closing of the 
argument of the appellant’s counsel, the Chief Justice remarked, after 
whispering to his colleague: 

“Mr. X., the court is of opinion that it is unnecessary to hear any- 
thing from your side, as we have decided the case in your favor.” 

The attorney, however, not being satisfied, pleaded that he had 
taken a great deal of time in preparing his argument and declared that 
his client would not be satisfied unless he said something, and the 
Chief Justice finally said, somewhat icily : 

“Very well, Mr. X., we will hear briefly what you have to say.” 

At the end of the argument the Chief Justice again remarked: 

“Well, Mr. X., the Court is still inclined to decide in your favor, in 
spite of your argument.” 

A justice of the peace in the western part of New York, being new 
to judicial honors and having a somewhat exalted opinion of his own 
importance and knowledge of the law, took cognizance of a divorce suit 
and had the temerity to bring the defendant before him in answer 
toa summons. The defendant appeared with his attorney, who remon- 
strated with the justice. 

“You have no legal power to try a divorce case,” said the attorney. 
“Such suits are only cognizable in a court of equity. Why,” he finally 
exclaimed, somewhat out of patience, “you cannot try this case.” 

The judicial ire was aroused and the justice bristled up: 

“T can’t eh?” he said, “You just watch me and see whether I can 
or not.” 

Whereupon he proceeded to try the case so far as the plaintiff went, 
but how he was finally convinced that the judgment was void ab initio 
history sayeth not.—New York Tribune. 


“Mr. Attorney,” said the judge, after sending the defendant to jail 
for six months, “how does it happen that this man was only fined in the 
court below ?” 

“Your Honor,” he replied, with dignity, “I was not his counsel in 
the lower court.” 

And, somehow, the other lawyers present seemed to feel that he had 


explained it. 





A telegraph company receiving a message for transmission is held, 
in Swan v. Western Union Telegraph Co. (C. C. A. 7th C.) 67 L. R. A. 
153, to be bound to notify the sender in case the line is obstructed so 
that the message cannot be sent within a reasonable time, so as to give 
him an opportunity to avail himself of other modes of conveying the 
desired information to the sendee. 
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WELLER et al. v. JERSEY CITY, H. & P. ST. RY. CO. 
(Court of Errors and Appea!s of New Jersey, June 19, 1905.) 
Attorney and Client—Contract of Employment—Compensation— Contingent Fee. 


A contract between attorney and 
client, stipulating that the former, 
in consideration of his services to 
be rendered in prosecuting an ac- 
tion for the client, shall receive a 
part of the recovery, is executory 
merely, the cause of action remain- 
ing in the client, and the attorney 
obtaining no interest therein, either 
by way of assignment thereof or 
lien thereon. 

A right of action for personal in- 
juries negligently inflicted by an- 
other is not assignable before judg- 
ment, in the absence of a statute 
authorizing it. 

Gen. St., p. 1426, Sections 4, 5, 
which preserve to an executor or 


cedent, occurring in his lifetime, 
does not render such actions as- 
signable by the party injured, but 
merely provides that they shall sur- 
vive to the personal representative 
of the injured person for the benefit 
of his estate. 

A stipulation, in a contract for 
the employment of an attorney to 
prosecute a claim for injuries sus- 
tained by a client by reason of an- 
other’s negligence, that the client 
shall not settle without the attor- 
ney’s consent, is contrary to public 
policy. 

The stipulation cannot deprive 
the person liable for the injuries 
from his right to compromise with 
the person injured, if made in good 


faith without attempt to defraud 
the attorney. 


administrator a right of action for 
a trespass to the person of the de- 


Mr. John I. Weller, pro se. 


Mr. William B. Gourley, for respondent. 
GUMMERE, C. J.: The appellants are attorneys at law, practicing 


as partners. They allege by their bill that they were employed by one 
John Meffert to prosecute an action at law against the respondent to 
recover damages for personal injuries, sustained by him through its 
negligence while he was a passenger on one of its cars; that Meffert 
entered into a written contract with them, whereby he agreed to pay 
them 50 per cent. of all he might recover from the respondent, either 
by suit, settlement, or otherwise, as damages for such injuries, and 
assigned to them by the same writing 50 per cent. of any and all sums 
that might be so recovered therefor ; that upon the making of the agree- 
ment and assignment they caused a written notice to be served upon 
the respondent, apprising it of such agreement and assignment. They 
further allege that, pursuant to the agreement, they commenced an 
action at law in the Supreme court of New Jersey, in the name of 
Meffert, against the respondent, and that after the action was on the 
calendar for trial the respondent, with full knowledge of the agreement 
between them and Meffert, and of the assignment of him to them, 
settled the cause of action directly with Meffert, without their knowledge 
or consent, and paid to him, for his use, the full amount for 
which the cause of action had been settled; that Meffert has 
not paid them for their service; and that he is insolvent. They 
further allege that they also commenced actions for two other claimants 
against the respondent, under similar agreements, assignments and 
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notices, which were settled by it, and the moneys arising therefrom 
were paid directly to the claimants, or for their use ; that those claimants 
have not paid the appellants; and that they are both insolvent. The 
appellants pray for an accounting by the respondent of the amounts 
paid by it to the respective claimants with whom the several actions 
and damages were settled, or for their use; that the respondent be 
decreed to pay unto the appellants the amount assigned to them by the 
several claimants; and for further and other relief. To this bill the 
respondent demurred for want of equity, and after hearing the bill was 
dismissed. 

The sole contention of the appellants, both in the Court of Chancery 
and before us, is that by the written retainers and assignments of persons 
having claims against the respondent company for personal injuries, 
and by timely notice thereof to the company, they became in equity 
assignees of the proportionate parts of any sums which such injured 
persons should thereafter receive from the respondent company, either 
by a composition between them or by recovery and judgment in actions 
at law, and that a trust thereupon arose, binding the respondent, and 
making it accountable in equity to them for their proportionate parts 
thereof. In our opinion this contention is unsound in principle. As 
was said by the Court of Appeals in New York, in Coughlin v. N. Y. 
Cent., etc., R. R. Co., 71 N. L. 450, 27 Am. Rep. 75, the agreements set 
out in the bill do not purport to give the attorneys any present interest 
in the cause of action. They are simply executory agreements that 
the attorneys shall share in the damages recovered; the causes of action 
remaining intact in the respective plaintiffs. The attorneys have neither 
a legal nor equitable interest by way of assignment or lien on the causes 
of action. But, even if the situation had been otherwise and the parties 
to these agreements had attempted thereby to transfer to the attorneys 
a present interest in the causes of action themselves, instead of merely 
a share in the damages when recovered, it would not have availed the 
appellants, nor entitled them to the relief now sought by them; and for 
this reason: A right of action for personal injuries cannot be made the 
subject of assignment before judgment. In the absence of a statutory 
provision to the contrary, nothing is assignable, either in law or equity, 
that does not directly or indirectly involve a right to property. People 
v. Tioga Common Pleas, 19 Wend. 73; Coughlin v. N. Y. Cent. R. R. 
Co., supra; Rice v. Stone, 1 Allen 566; Dayton v. Fargo, 45 Mich. 
153, 7 N. W. 758. 

That this is the general rule is not disputed by the appellants, but it 
is insisted on their behalf that, since the enactment of the fourth and 
fifth sections of the statute concerning executors and the administra- 
tion of intestates’ estates in 1855 (Gen. St. p. 1426), which preserve to 
the executor or administrator of a decedent a right of action for a tres- 
pass to the person of the latter occurring during his lifetime, the rule 
in this regard has been abrogated; the argument being that a right of 
action which survives to the personal representatives of a deceased is 
necessarily assignable by him during his lifetime. We do not think that 
the statute appealed to has this effect. It does not attempt to change 
the character of those rights of action, to transpose them into property 
rights, and thereby render them assignable to third persons during the 
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lifetime of the party injured. It merely provides that, although not 
property rights, and therefore not assignable, they shall nevertheless 
survive to the personal representatives of the injured person for the 
benefit of his estate. The question of the assignability of claims of this 
character has frequently received consideration by the courts of our 
sister states, and, although in some jurisdictions their assignability has 
been affirmed, the weight of authority will be foun to support the 
contrary view. A very full collation of the cases on this subject will be 
found in the footnotes to the article “Assignments,” in Am, & Eng. Ency. 
2d Ed.) vol. 11, pp. 1021-1023, and in Ency. of Law and Proc., vol. 4, p. 
24; and in some of the cases there referred to it will be found that the 
non-assignability of the right of action for a personal tort has been 
declared, notwithstanding that at the time of the decision there was in 
existence a statute similar to our own, providing that such a right should 
survive to the executors and administrators of the injured person. 

The only other question which the case presents is the effect of the 
provision, set out in the bill, binding the several claimants therein men- 
tioned not to settle or compromise their claims against the respondents, 
except with the consent of the appellants. It is universally considered 
that the interests of justice are best subserved by allowing parties to 
litigation full liberty to compromise and settle it at any time during its 
pendency, without interference by third persons, when the whole legal 
and equitable title to the cause of action rests in the plaintiff, and the 
sole responsibility to answer to the plaintiff's claim rests upon the 
defendant. In such a situation an agreement by the plaintiff with his 
attorney not to settle or compromise the litigation without the consent 
of the latter may well be considered to be opposed to sound public policy. 
Whether it is absolutely void, it is not necessary now to consider. Even 
if it is binding between the plaintiff and his attorney, the defendant is 
under no obligation to observe it. Such an agreement cannot deprive 
him of his right to compromise with the adversary, provided the com- 
promise is made in good faith and without any attempt to defraud the 
attorney. 

The decree appealed from should be affirmed.— From 61 Atlantic 


Rep., p- 459. 


COMMENTS ON FOREGOING CASE. 

In Brodee v. St. Paul (Ves. Jr. 333), Buller, sitting for the Lord 
Chancellor, said, ‘““That as to part performance, courts of law have lately 
adopted the same sort of reasoning that prevails in courts of equity, 
that there can be but one true construction of the statute of frauds. 
Whatever it is, it ought equally to hold in courts of law and of equity, 
and that if it is settled in equity that part performance takes it out of the 
statute. The same rule should hold at law.” Lord Eitdon in Cooth v. 
Jackson (6 Ves. 29), adverting to this opinion, said: “He had had reason 
to think the character of the law of this country, dividing itself 
into distinct courts of law and equity, had suffered more by courts of law 
acting upon what they conceive to be the rules of equity than by any 
other circumstance.” 

In our Court of Last Resort, the civil law and the common law 
meet, and the conflict of dogma and philosophy is presented. Equity in 
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the case under review asked for solution on principles of private right 
and the enforcement of obligations according to personal treaties. 
Dogma answered from the tombs of ages: This specific right is denied. 
lhe breach of this concrete treaty is not justifiable. The conflict, how- 
ever, to the prophet is irrepressible. The fittest alone will survive. 
Justice is a persistent force, and in the last analysis the law cannot always 
resist its energies. 

The case in hand is in Chancery. If it ever was in a court of law it 
was when the Court of Errors became possessed of it. 

The major premis of the determination is in the second section of the 
syllabus: “The right of action for personal injuries negligently inflicted 
by another is not assignable before judgment,” etc. In the forum of law 
a cause of action may logically be contemplated for mere administrative 
purposes in two parts: First, a right in action or recovery till determina- 
tion or judgment, and, second, after judgment a right of execution. 

sut in equity there is no such jargon as “a right of action.” Chancery 

turns its all-seeing eye upon the facts, relations and conditions constitut- 
ing a private strife, and by co-ordination and discourse of reason discerns 
the primordial question, whether there be obligation according to settled 
principles of social utility. In equity a postulated state of facts, which 
by interpretation entitles a party to recovery, is recovery itself, and by 
decretal order or fiat the party entitled is helped to the full fruition of his 
right. Ifthe facts postulated show a right of recovery, the party entitled 
becomes a creditor; and the party liable is debtor. But suppose the 
facts upon which liability is predicated be disputed. Then the contest is 
formulated so as to disclose and determine whether the claimant be in 
equity a creditor and the respondent be a debtor or liable to make 
reparation. So equity, the progeny of the civil law, contemplates this 
controversy under the title of “litigious” credits. Pothier on Sales. 
The commerce in credits litigious, non-litigious or established are all 
governed by the eternal treaty-making power of the parties. The terms 
of the treaty constitute the law of the deal; and parties do not run up 
against judicial Chinese laundry tickets like choses in action. 

“Actions for personal injuries for negligence or trespass are not 
assignable at law before judgment.” Equity is not afflicted with the 
heredity that the obligor or party charged with liability could not be 
deprived of the right to wage his law, and the benchers could not brook 
a fisticuff between the debtor or obligor and the creditor’s assignee. 

Again, obligations to make reparation for negligence and trespass 
to the person die with the person injured, and do not, like his debts, 
survive to his successors, for the same reasons. The obligur could not 
be deprived of his inestimable luxury of waging his law by physical force, 
and the Statute of Car. II, concerning succession, failed to create the 
credit for such injuries an asset in the hands of the representatives of the 
person killed. Remedies have been created by statute ior injuries to real 
or personal property (Rev. 1426, par. 5; Polock Law of Torts, Ch. 322 
But, as said before, it requires a cause formulated by averment—com- 
pound of facts, relations and conditions to exhibit liability and obligation 
to make the reparation denominated litigious credit, and unfortunately 
the bill in this case challenged by demurrer fails to disclose facts consti- 
tuting liability of the R. R. Co. to Meffert, and hence no credit is dis- 
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closed, and hence nothing to transfer to complainants by the client. The 
demurrer would have been sustained on this account in equity for the 
reason that obligation and breach could not be interpreted from the 
allegations of the bill. 

But suppose the complainants below had set up in their bill condi- 
tions of fact denoting in law the relation of carrier and passenger be- 
tween Meffert and the Railroad Company, together with averments of 
special and definite acts of the Railroad Company in the solution of this 
relation of carrier and passenger injurious to Meffert, imputable to the 
inexcusable improvidence (the oldest definition of negligence, and has 
never been improved) of the Railroad Company in addition to the bar- 
gain between them and Meffert, with the performance on complainant’s 
part and the breach of the treaty by Meffert and complete notice to the 
Railroad Company, and a prayer for the assistance of equity to obtain 
specific performance as to their one-half obtained in settlement. Sup- 
pose this bill challenged by demurrer, what responsa prudentiwm ? 

The demurrer to this bill admits obligation on the part of the Rail- 
road Company to compensate Meffert, and when we have arrived as 
obligation to remunerate, pay or indemnify, we find all obligations are 
alike, in equity at least, and whether the obligation to pay results from a 
breach of an obligation to pay for bread, or a crop of wheat to be raised 
next year, or the fish in the next haul of a net, the obligation is just as 
obligatory. 

Pothier, in his work on Sales, says (page 4, sec. 6): “It is not neces- 
sary that the thing sold should be a physical being. An incorporeai 
thing, a credit, a right, etc., may be the object of this contract. So even 
a mere expectation may be sold; and, therefore, if a fisherman, for an 
agreed price, sells the casting of his net, this will be a contract of sale.” 
And the obligation will be just as strong and remediable when implied 
by law, in case of negligence, as when created by express covenant. 
2 Austin 102, 108 and 143. At page 148 this author says: “If the act, 
forbearance or omission be an injury or wrong, and if the party be there- 
fore guilty, the act, forbearance or omission, together with such of its 
consequences as was the purpose of the duty to avert, are imputable to 
the party, and if the act, forbearance or omission, together with such 
of its consequences as it was the purpose of the duty to avert, be 
imputable to the party, the party has broken or violated a duty or 
obligation.” 

Again he says (Vol. 3, P. 134): “The distinction between quasi-con- 
tract and quasi-delict (negligence) seems to be useless. In neither case is 
there either contract or delict. They are merely arranged under these 
heads because there is an obligation strictissimi juris, as there would have 
been if there had been a contract or delict. Therefore one fiction suffices ; 
and the rational way of considering the matter is, to look at the incident 
as begetting an obligation, and treat the refusal to make satisfaction, or 
withhold the advantage, as a delict, i. e., as a breach of that obligation. 
The terms are merely a sink into which such obligatory incidents as are 
not contracts, or not delicts, but beget an obligation quasi, are thrown 
without discrimination.” 





COMMENTS ON FOREGOING CASE, 311 


In equity rights are not subject to the contingency of success in 

feats of brute force, nor yet to the products of the successor of the wager 
of battle, the whimsical incubator called the jury. 
Now the treaty between Meffert and his attorneys constituted 
In equity a partition of reparation moneys, to be estimated by a jury 
or by Meffert with the Railroad Company. The theory of the bill im- 
plies that complainants adopted the settlement as a substitute for the 
judgment, an event expressly provided for in the agreement. 

The bill alleges that Meffert did compromise this reparation ad- 
mitted by the demurrer by the receipt of a certain sum of money, com- 
promise, accord and satisfaction of the common law, transaction of the 
civil law. By express stipulation one-half of this money belonged to 
the complainants, and it is laid down in I Austin 130: “Contracts in 
equity which give jus in re as against all who have real or constructive 
notices are, as against all such persons alienations. The holder by the 
notice is created bailee or trustee for the contractual owner.” 

Now, by Meffert’s contract he could not be holden of his attornies’ 
half, and in equity the Railroad Company could not hand over the com- 
plainant’s cash to Meffert without their authority, so now how is it that 
demurrant Railroad Company does not hold complainant’s money in 
trust for them? 

It is idle to say, in equity, that cash reparation “for personal injuries 
negligently inflicted” differs from reparation moneys derived from the 
breach of an obligation to pay for a house and lot. 

Again, as to the 4th and 5th sections of the syllabus. The contract 
quoted is “That Meffert entered into a written contract with them 
whereby he agreed to pay them fifty per cent. of all he might recover 
from respondent, either by suit, settlement or otherwise, as damages for 
such injuries, and assigned them fifty per cent. of any and all sums that 
might be recovered therefor.” 

This stipulation clearly contemplates settlement by Meffert. It 
contains no stipulation, express or implied, “that the client shall not 
settle without the attorney’s consent.” The allegation that the Railroad 
Company “settled the causes of action directly with Meffert without his 
knowledge or consent” is averment that complainants were in no wise 
privy to the money of complainant’s share passing into the hands of 
Meffert, who was insolvent and irresponsible. This is proper equity 
averment. ‘The only difference it could make to the Railroad Company 
as to whether they paid one-half to Meffert and the other half to com- 
plainants is that by dickering with Meffert, the Railroad management 
could laugh over the feat of “doing up the lawyer.” 

But to a law court the bill looked so much like the common counts 
that it was assumed to be sufficient at least to come within the inherited 
dogma “not assignable before judgment.” And to point a moral and 
subserve public policy this traffic is prohibited to lawyers. Advisability 
imposed specially upon poor, but suspected acolytes that perform their 
offices around the Altars of Justice. 

The case shows that in the ultimate, justice is always suffering and 
being profaned by conflict of jurisdiction in her own temple. The effort 
to perpetuate separate jurisdictions of law and equity has become an 
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unbearable sacrifice of substance and effort to mere forms that serve no 
other purpose than the perpetuation of themselves. 
J. J. CRANDALL. 


Atlantic City, N. J. 





CHARLES A. BLOOMFIELD v. BOARD OF CHOSEN FREEHOLDERS OF 
MIDDLESEX, et al. 


(New Jersey Supreme Court, September, 1905.) 
Chosen Freeholders— Discretionary Power—Contracis—Public Necessity. 


Application to vacate the allocatur upon the writ of certiorari in 
this case. Heard on notice and depositions. 

Messrs. Alan H. Strong, J. Clarence Conover and H. Brewster 
Willis for the motion. 

Mr. Willard P. Voorhees, contra. 


(MEMORANDUM OF CONCLUSIONS. ) 


FORT, J.: The testimony taken in this matter establishes clearly, 
by all the proof, that the original plan prepared by the engineer for the 
construction of the Milltown bridge was not a good one. Dr. Dietz, 
the only witness called by the prosecutor (who was also the agent of the 
unsuccessful bidder on the original plan), says it was “a very impractic- 
able plan—a very poor one indeed.” Mr. Leahy, an engineer of large 
experience, aiso states that the plan upon which the contract has been 
awarded is much better than the one that was originally prepared. 

As to the plan upon which the contract here under review was 
made, all agree that it is the best and safest construction for the bridge 
required at the point in question. 

I must, therefore, take it as an admitted fact that the freeholders 
acted for the best interests of the county in determining not to build 
the bridge in accordance with the original plan, but to build it upon the 
plans upon which they have contracted'‘to build it. 

That eliminates from the case every question save one, viz.: were 
the proceedings, under which this contract was awarded, fraudulent, or 
an abuse of the discretion vested by law in the freeholders ? 

It is not contended that any law requires that the freeholders must 
let contracts for the construction of bridges to the lowest bidder, nor 
that they are required to let them upon the plans and specifications upon 
which they have invited bids. No statute is cited which limits the 
power of the Board of Freeholders in the letting of contracts for bridge 
construction. They are, therefore, limited only by the rule that their 
acts must be in good faith and as the result of an honest exercise of 
the discretion vested in them as public officials. No fraud is alleged or 
shown in this case in awarding the contract sought to be reviewed by the 
writ applied for. 

Is palpable abuse of discretion shown? The proof satisfies me not 
only that the plan upon which the contract has been let is the best, but 
that the price is a fair one for the work proposed. Dr. Dietz’s testimony 
that the cost of construction is a few hundred dollars excessive, I do 
not think of sufficient value, from an expert standpoint, to justify the 
allowance of a writ to review the action of the freeholders. 
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The action of the freeholders in awarding this contract on a plan 
submitted by a bidder, and without competitive bidding, is, as a general 
proposition, very objectionable, and, in a case not shown to be one of 
emergency, and, therefore, finding some justification in public necessity, 
would, of itself, be sufficient cause for a review, and, as I think, for 
the setting aside of a contract made under such circumstances. The 
practice pursued here does not commend itself to me as wise, and can 
only be justified on grounds of urgent public necessity. 

The conditions present in this case make expedition in the con- 
struction of the Milltown bridge, imperative. 

For these reasons | will sign an order vacating the allocatur upon 
the writ in this case. 

No costs will be allowed to either party against the other. 





LOUI8 BACON v. JOHN LEONARD AND MICHAEL BLAKE, PARTNERS, ETC. 


(First District Court of the City of Newark, Aug. 31, 1905.) 


Partnership— Dissolution Unknown to Public—Estoppel. 


Mr. Samuel F. Leber, for plaintiff. 
Mr. Walter H. Dodd, of the New York Bar, for defendants. 


(MEMORANDUM. ) 


RAYMOND, J.: This action was brought to recover the amount 
due on a book account for goods sold and delivered. It appears that 
until January 31, 1903, John Leonard and Michael Blake were partners 
in the junk business, trading under the name of John Leonard & Co., 
and that on that day they dissolved their partnership and Michael 
Blake continued to trade under the name of John Leonard & Co. The 
plaintiff had never had any dealings with the old firm, although he knew 
and had, for several years, known of John Leonard. The transaction in 
question took place on October 7, 1903. A written agreement to pur- 
chase the goods in question was signed by the defendant’s agent under 
the name of John Leonard & Co. The letter paper used subsequent 
to the sale and delivery contained the name of John Leonard & Co., 
together with the individual names of both partners. 

Walter H. Dodd, a member of the New York Bar, who acted as 
Mr. Leonard’s counsel in the trial of this case, took the stand and 
testified to the effect that the partnership was dissolved and that Mr. 
Leonard discussed with him the terms of the dissolution. No evidence 
was offered on the part of the defendant, Leonard, to show that the use 
of his name was continued without his consent or that he was in any 
way unwilling that such use should be made of it. And, if I am not 
wrong, Mr. Dodd testified further that the terms of the dissolution agree- 
ment provided for the continuance of the old firm name, but that Mr. 
Leonard, after the dissolution, had no further interest in the concern. 

The question, therefore, presented to the court for decision is 
whether John Leonard, by his conduct, has stopped himself from denying 
his connection with this firm. Of course, it is admitted to begin with, 
that if the plaintiff had dealt with the old firm and had received no notice 
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of the dissolution, Mr. Leonard would undoubtedly be held liable for 
this debt. Fortunately, however, an examination of the authorities 
convinces me that the law on this point is entirely well settled. 

In the case of Dickinson v. Valpy, 10 B. & C., p. 128 (at p. 140), Mr. 
Justice Parke, afterwards Baron Parke, says: 

“If it could have been proved that the defendant had held himself 
out to be a partner, not to the world, for that is a loose expression, but 
to the plaintiff himself, or under such circumstances of publicity as to 
satisfy a jury that the plaintiff knew of it and believed him to be a 
partner, he would be liable to the plaintiff in all transactions in which 
he engaged and gave credit to the defendants upon the faith of his 
being such partner. The defendant would be bound by an indirect 
representation to the plaintiff arising from his conduct as much as if 
he had stated to him directly and in express terms that he was a partner 
and the plaintiff had acted upon that statement.” 

The principles laid down in the case just quoted were followed by 
Mr. Justice Gray in the United States Supreme court in the case of 
Thompson v. National Bank, 111 U. S., p. 530, in which case also it was 
held that two things must concur to hold such a defendant. First: 
The alleged acts of holding out must have been done by him or by his 
consent; and, second: It must have been known to the person seeking 
to avail himself of it. See also Seabury v. Bolles, 22 Vroom, p. 103; 
Lindley on Partnership, first edition, 45-47, fourth edition, 48-50. 

While these are the general legal principles governing such ques- 
tions, the question whether the defendant has thus made himself liable 
is one for the jury. Lindley on Partnership (Text Book edition), volume 
1, pp. 104-112. It is pointed out in the text books and in the cases that 
the theory upon which the defendant is so held is on the ground of 
estoppel, and it is further pointed out that such defendant has his right 
to indemnity from the person thus using his name. 

The facts in this case, it seems to me, clearly show that the holding 
out of the name of John Leonard was done with his entire consent, if 
not as the result of his agreement that it should so be held out. It 
further appears that the plaintiff had known of John Leonard for some 
years, and it seems to me under the circumstances that he had a right 
to suppose that he was giving credit to him as well as to Michael 
Blake. The result of these conclusions is that John Leonard is liable 
for the payment of this debt. 

The only remaining question is, whether a judgment should be 
entered against these two persons as partners. The officer’s return to 
the summons shows that Michael Blake was not resident in the county 
of Essex, and therefore could not be served, but returns the writ served 
as to John Leonard. If these parties were joint debtors, service upon 
one is sufficient. If not, no judgment can be entered against Blake. But 
I think that, under the principles which | have stated, Leonard and 
Blake must be held to be partners, and that each is estopped under the 
circumstances from denying such partnership. 

The result, therefore, must be a judgment for the plaintiff as against 
both defendants for the sum of eighty-one dollars. 
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WILLIAM J. BRYAN’S FATHER. 


_ Combining the accomplishments of a popular orator with certain 
traits of character that command the loyalty of his followers, W. J. 
Bryan is an interesting personality, but Mr. Bryan’s chief characteristics 
are inherited traits that were even more manifest in his father, the some- 
what eccentric Judge Silas Bryan, of Salem, IIl., than in the son. 

Judge Bryan was a religious man, genuinely religious, and always at 
12 o’clock each day, no matter where he might be, he bowed his head 
and offered up a short, silent prayer, but so unostentatiously as to be 
observed by none except those who were aware of the habit and took 
note. At least, such was the common report among members of the 
Bar, though I never made an observation to verify this common under- 
standing, which I never heard called in question. — 

He was a trial lawyer of recognized ability, who was much addicted 
to quoting the Scriptures in his arguments to the jury, and was accus- 
tomed to indulge in extravagant encomiums on the virtues of his own 
clients. On one occasion, when a jury was deliberating on the penalty 
they should pronounce against a defendant whom they had found guilty 
of murder, and on whose virtues Bryan had dwelt at some length, one of 
the jury remarked: “Wal, if he’s as good a man as that old bald headed 
lawyer says he is the sooner we give him a hist to the next world the 
better,” and they decide to give him a “hist.” 

Bryan was zealously loyal to his clients, never exacting as to pay- 
ment of fees, and always extremely moderate in his charges. Once he 
was called to Mount Vernon, in Jefferson county, to try a case for an old 
friend who had special confidence in his integrity. As there was no 
railroad then connecting Salem and Mount Vernon, Bryan made the trip 
in his own vehicle, an antiquated buggy that had an origin coeval with 
the hat he wore. 

At Mount Vernon he lodged at his friend’s house until the case had 
been tried. When about to depart, his client, pleased with the result of 
the trial and desiring to requite his services, inquired what the charges 
were. 

“Oh, nothing,” said Bryan; “nothing at all. I’ve had a good time; 
there’s no charge at all.” 

“But I wish to pay you,” said his client, “I don’t want a man to 
work for me for nothing.” 

“Well,” said Bryan, “I’ve noticed a pet ’coon around here, and I 
thought it would be a nice plaything for my boys. If you'll let me have 
that ‘coon we'll call it square.” 

The Judge got the ‘coon, but would accept nothing more. One end 
of a long chain was fastened about the ‘coon’s neck; the other was 
attached to the buggy seat, and the ‘coon was put in behind. 

When well on his way the Judge looked around to see how the ’coon 
was coming on, but the ‘coon was not in sight. When found it was 
hanging by the chain at the back of the buggy, but the ‘coon was dead. 

Judge Bryan was a man of moral rectitude, scrupulous as to his 
word, conscientious and just, but artful. As a judge his aim was to do 
what he conceived to be equitable and just to all parties; and a good 
many times he disagreed with the Supreme court. 
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He always entertained an ambition to represent his district in 
Congress, and at last received the nomination of his party. He made an 
earnest canvass and was elected. * * * 

One day Merit, who was a lawyer, was arguing before bryan some 
legal proposition which Bryan decided against him. But Merit, not 
satisfied, kept on talking. Bryan, however, was not a judge to reverse 
his own rulings. Rapping smartly on his desk he said: “Emmet, what’s 
the use of pounding on the log after the ’coon’s gone ?” 

How different it might have been with W. J. if he had heard and 
heeded that admonition—‘*What’s the use of pounding on the log after 
the ’coon’s gone?” —Exchange. 


THE LAW OF FINDING. 


In common law finding is a qualified source of title to goods and 
chattels. Briefly, the law is that the finder has a clear title against all 
the world, excepting the owner. The proprietor of a coach or a rail- 
road car or a ship has no right to demand property found on his premises. 
Such proprietors may make, in regard to lost articles, regulations which 
will bind their employees, but they cannot bind the public. 

The law of finding was declared by the King’s Bench more than a 
hundred years ago (when it was the supreme court of common law in 
England) as follows: 

A person found a wallet containing a sum of money on a shop floor. 
He handed the wallet and contents to the shopkeeper to be returned to 
the owner. After three years, during which the owner did not call for his 
property, the finder demanded of the shopkeeper the wallet and the 
money. ‘The latter refused to deliver them upon the ground that they 
were found on his premises. The finder then sued the shopkeeper, and 
it was held, as stated above, that, against all the world save the owner, 
the title of the finder is perfect. The finder has indeed been held to stand 
in the place of the owner. Thus A prevailed in an action against B, who 
found an article which A had originally found, but subsequently lost. 
The police have no especial rights in regard to articles lost unless these 
rights are conferred by statute. Receivers of articles found are trustees 
for the owner or finder. In the absence of special statute they have no 
power to keep an article against the finder any more than a finder has to 
retain an article against the owner. 

A finder must, however, use every reasonable means to discover the 
owner of found goods before appropriating them to his own use. It has 
been declared that if the finder knows the owner or knows that he can 
discover him he is guilty of larceny in keeping or appropriating to him- 
self the articles found.—Exchange. 


A public school teacher, who repeats the Lord’s Prayer and the 
Twenty-third Psalm as a morning exercise, without comment or remark, 
in which none of the pupils are required to participate, is held, in Billard 
v. Topeka Board of Education (Kan.) 66 L. R. A. 166, not to be con- 
ducting a form of religious worship, or teaching sectarian or religious 
doctrine. oe 
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MISCELLANY . 


IMPORTANT LAWS OF 1905. 


Since previous notes, calling at- 
tention to some of the laws of 1905 
of special interest to lawyers, the 
Governor has finished disposing of 
all the legislation in his possession, 
the last act having been approved 
August 7. Continuing from pre- 
vious enumerations, we note that— 

Chapter 138 permits the appoint- 
ment of a stenographer in a Dis- 
trict court cause upon application 
of either side and at the expense of 
the applying party. 

Chapter 163 provides that in 
cases of absolute decrees of the 
courts, the wife divorced may as- 
sume her maiden name, 

Chapter 228 provides that while 
all oaths and affidavits for any law- 
ful purpose may be made before an 
attorney-at-law, yet this shall not 
apply to official oaths or those in 
open court, or where notice of tak- 
ing the same is required. 

Chapter 257 makes it a misde- 
meanor to organize, or procure the 
organization of, any corporation 
with intent to promote any unlaw- 
ful object. 


OBITUARY. 


MR. FREDERICK H. LUM. 

Frederick Harvey Lum, of the 
law firm of Guild, Lum & Tam- 
blyn, of Newark, died Sept. 8, at 
Haddon Hall, Atlantic City, of 
bronchial trouble, after an illness 
of more than one year. Mr, Lum 
went to Atlantic City two days be- 
fore his death, after having been in 
the Adirondacks and at Lake Mo- 
honk for several weeks. For more 
than a year and a half he had not 
been active in business, spending 
much time in California and South 
Carolina. 


The funeral services were held 
at the Stanley Congregational 
Church, Chatham, on September 
12. 

Mr. Lum was born at Chatham 
on October 5, 1848. He was the 
son of Harvey M. and Phoebe Jane 
Smith Bruen Lum. His family on 
both sides was among the oldest 
in Eastern Morris county. His 
education was obtained at the 
Pingry School, Elizabeth. On leav- 
ing there, in 1866, he entered the 
law office of the iate John White- 
head, in Newark, where he com- 
menced his law studies. Later he 
studied under William B. Guild, 
being admitted to the Bar of this 
state as attorney, February, 1870. 
On the day of his admission he 
formed a partnership with Mr. 
Guild, under the name of Guild & 
Lum, in which firm he remained 
active until his health failed, about 
twenty months ago. In Novem- 
ber, 1873, he became counselor. 

Early in his career Mr. Lum en- 
tered actively into public work at 
Chatham. For many years he 
was president of the Board of Edu- 
cation there, his earnest efforts and 
activity resulting in the establish- 
ment of one of the best public 
schools in the section. When 
Chatham was incorporated as a vil- 
lage, he became its president, re- 
maining in that position for five 
years, at the expiration of which 
time the place became a borough. 
He was its first mayor and served 
three terms, in each instance his 
election being uncontested. At the 
expiration of his last term, in 
March, 1903, he declined another 
term on account of poor health. 

During his service as mayor, Mr. 
Lum was chiefly instrumental in 
establishing the municipal water 
and electric lighting plants, ven- 
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tures that proved thoroughly suc- 
cessful and a source of great ben- 
efit to the place’s advancement. In 
all his work in Chatham he was the 
leader of enterprise, but he also 
knew when to move with caution, 
and hence there was perfect confi- 
dence in his judgment, both among 
the older residents and the newer 
suburban element. In one elec- 
tion, when there had been much 
feeling shown, Mr. Lum, although 
he had taken active part on one 
side, received actually every vote 
that was cast, in a poll of over 200. 
By his efforts, and the aid of the 
men whose assistance he enlisted, 
Chatham owns a water supply and 
electric light service unexcelled, 
and the cost of each was lower than 
that of any such work on record. 

Mr. Lum, with others, was active 
in the formation of the Chatham 
Village Improvement Society, 
which converted the centre of the 
town from a condition of unsightli- 
ness into an attractive park. 

Mr. Lum married on March 10, 
1870, Miss Alice Harris, daughter 
of Edward C. and Rachel Harris, 
of Nyack, N. Y., at that place. 
\irs. Lum survives him, as do also 
four sons and two daughters. 

In his law work Mr. Lum was 
best known as a consulting lawyer, 
rarely appearing in court. He was 
counsel and trustee of many es- 
tates, and was counsel and director 
of the German National Bank dur- 
ing its existence, up to the time 
that it was merged, with others, 
into the Union National Bank. He 
also was identified with other 
prominent business enterprises. No 
man had the confidence of his cli- 
ents more completely, and none 
possessed more thoroughly the re- 
spect of hisfellow-lawyers through- 
out the State. 

In church work Mr. Lum always 
took the liveliest interest. For 
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many years he was trustee of the 
Chatham Presbyterian Church, and 
was also interested in the growth 
of the Stanley Congregational 
Church. His charity was of a 
spontaneous, kindly sort, and no 
one knew refusal from him when 
aid was asked in time of trouble. 
Mr. Lum was cne of the found- 
ers of the Chatham Fish and Game 
Protective Association, which has 
a fine club house, and was its vice 
president from the time of its in- 
ception until his death. He was 
also a member of the Essex and 
Lawyers’ Clubs, of Newark; the 
Canoebrook Club, of Summit; the 
Bar Association of New Jersey; 
the New Jersey Historical Society, 
and the Hollywood Club, of St. 
Lawrence county, New York. He 
was a Freemason, being a member 
of Madison Lodge, No. 93, F. and 
A. M. In politics he was an ar- 


dent Republican, and during his 


early life took a leading part in 
Morris county political affairs. 

In commenting upon his death 
the Newark “Sunday Call” said: 
“Here was a man who began his 
career with few of the advantages 
which so many now possess, yet 
who, by his devotion, industry and 
high principles, as much as by abil- 
ity, achieved the very greatest suc- 
cess. He held no high office, he 
gained no great wealth, he was 
known to comparatively few, but 
he conquered fate splendidly. His 
life was that of a simple citizen, but 
it was so perfect an example of 
American nobility that we are 
proud to record it as one lived and 
achieved among jerseymen.” 


BETTER THAN PRESIDENT. 


After all Judge Alton B. Par- 
ker’s run for the Presidency last 
year brought him good fortune. He 
is said to have been retained as 
counsel for the Brooklyn Rapid 
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Transit Company at a salary of 
$100,000 a year. That situation is 
a better one than that of President, 
excepting the honor and dignity, 
ior the Judge wili get twice the sal- 
ary of the Executive, have but a 
moiety of work to do compared 
with that of the latter, and none of 
the vast responsibility attaching to 
the Presidency.—Exchange. 


ADVERTISING BY LAWYEBS. 


The Virginia State Bar Associa- 
tion has embraced the following 
provision in its “Code of Ethics :” 
“indirect advertisement for busi- 
ness by furnishing or inspiring edi- 
torials or press notices regarding 
causes in which the attorney takes 
part, the manner in which they are 
conducted, and the importance of 
his positions, the magnitude of the 
interests involved, and all other 
like self-laudation is of evil tend- 
ency, and wholly unprofessional. 
Newspaper publications by an at- 
torney as to the merits of pending 
or anticipated litigation call for the 
discussion and reply from the op- 
posite party and tend to prevent a 
fair trial in the courts and other- 
wise prejudice the due administra- 
tion of justice.” 


769 NEW LAWS. 


The record of the New York 
legislature for 1905 is 769 new laws 
added to the statutes. The number 
is almost exactly equal to those of 
last vear, there being a gradual in- 
crease from year to year. 


A NEW PARTNERSHIP. 


Former Vice Chancellor John T. 
Bird, of Trenton, has entered into a 
law partnership with William E. 
Blackman, of Tuckerton, a young 
man who is practicing in Trenton. 
The new firm will practice chiefly 
in the court of Chancery, in which 


319 


the former Vice Chancellor has 
had so many years of valuable ex- 
perience. 


A CLEAR CASE. 


A story is told of a speech re- 
cently made by an Irish barrister 
in a court of law. 

He was for the plaintiff, whose 
cow had been knocked down and 
killed by a train, and this was his 
contention : 

“If the train had been run as it 
should have been ran, or if the bell 
had been rung as it should have 
been rang, or if the whistle had 
been blown as it should have been 
blew, both of which they did 
neither, the cow would not have 
been injured when she was killed.” 


TIME FLIES. 


James Whitcomb Riley says that 
he was summoned as a witness in 
a case tried in an Indiana court 
where one of the witnesses before 
him evinced some disinclination to 
state her age. 

“Is it very necessary?” coyly 
asked the witness, a spinster of un- 
certain age. 

“It is absolutely necessary, 
madam,” interposed the judge. 

“Well,” sighed the maiden, “if | 
must, | suppose I must. I didn’t 
see how it could possibly affect the 
case, for, you see—”’ 

“Madam,” observed the judge, 
with some asperity, “I must ask 
you not to further waste the time 
of this court. Kindly state your 
age.” 

Whereupon the spinster showed 
signs of hysterics. 

“T am, that is, I was—” 

“Madam, hurry, hurry up!” ex- 
claimed the judge, now thoroughly 
impatient. “Every minute makes 
it worse you know!” 
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BOOK NOTICE. 
COURTS AND PROCEDURE 
in England and in New Jersey. 
By Charles H. Hartshorne. New- 
ark: Soney & Sage, 1905. 


This is a volume of 233 pages, 
reproducing fifteen articles written 
by Mr. Hartshorne for this Jour- 
nal, between February, ‘1902, and 
June, 1905. Eleven of these ar- 
ticles were entitled “Antiquated 
Courts,” and three of them, “How 
Can We Improve Our Judicial 
System?” A new chapter is added, 
entitled, “How to Avoid Double 
Litigation in Single Controver- 
sies.” It is well to have these im- 
portant articles of Mr. Hartshorne 
collected and preserved in one vol- 
ume. They are a result of an im- 
mense deal of research, careful 
comparison and _ concentrated 
thought upon a subject which is 
one of the utmost importance to 
the Bar and litigants. The whole 
matter comes within the scope of 
the commission appointed by the 
State “to examine, upon broad 
lines, the subject of the improve- 
ments of the judicial system, and to 
report to the legislature.” The 
commission consists of ex-Gover- 
nor Griggs, ex-Governor Murphy, 
ex-Justice Van Syckel, Charles L. 
Corbin and John R. Hardin. 

We are gratified to notice that, 
in the somewhat extended preface 
to this book, Mr. Hartshorne calls 
attention to the fact that “fortu- 
nately we have escaped, thus far, 
the curse of an elective judiciary 
and the scandals that, in our sys- 
tem of politics, are pretty sure, 
sooner or later, to grow upon it.” 
It is certainly true that the New 
Jersey method of judicial appoint- 
ment should not be disturbed. 

Mr. Hartshorne thus summar- 
izes the essential principles which 
should govern in creating law 


which shall protect the substantive 
rights of litigants: 1. “The right 
to have the matter in question de- 
cided by a court of competent 
jurisdiction.” 2. “The right to a 
fair opportunity to be heard.” 3. 
“The right to have the court render 
judgment upon the matter pre- 
sented by the party.” 4. “The 
right to have the court award, by 
its judgment, the kind of remedy 
or relief which it is authorized by 
law to award.” He says that “the 
problem is, to devise a judicial sys- 
tem which shall give rise to as few 
questions as possible,’ of proced- 
ure, the decision of which may de- 
feat or delay the action, “while af- 
fording adequate safeguards for es- 
sential and substantive rights. [ 
think that the English have come 
nearer the solution of this prob- 
lem than we Americans.” 

The book has, in an Appendix, 
“Selections From the English Ju- 
dicature Acts,” and also “Selec- 
tions From the Rules of the Eng- 
lish Supreme Court.” 

He sums up his views as to con- 
stitutional amendments and what 
they should embrace in the last 
seven pages of his work, and to 
these we hope to refer more spe- 
cifically at another time. 

PAMPHLETS. 

THE NEW JAPANESE CIVIL 
CODE, as Material for Study of 
Comparative Jurisprudence. Also 
ANCESTOR WORSHIP AND 
JAPANESE LAW. By Nobu- 
shige Hozumi, Professor of Law 
in the Imperial University of 
Tokio. Tokio: Maruya & Co., 
1901. 


These two pamphlets contain 
about 70 pages each and are of 
very great interest to the American 
lawyer who desires to secure an in- 
sight into the Japanese law. 





